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'HGLFR�HVWH�OLYUR�D�WRGDV�DV�YLGDV�SHUGLGDV�HP�UD]mR��

GD�QHJOLJrQFLD�H�GR�VXFDWHDPHQWR�GDV�SROtWLFDV�S~EOLFDV��

VDQLWiULD�H�SUHYLGHQFLiULD��IHQ{PHQR�SUHYLVWR��DQXQFLDGR��

H�HYLWiYHO��PDV�TXH�YHP�HPHUJLQGR�QDV�~OWLPDV�GpFDGDV��

H�WUDQVERUGRX�GH�IRUPD�LQFRQWUROiYHO��

QR�%UDVLO�D�SDUWLU�GH������
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'RXWRU��������H�0HVWUH��������SHOD�)DFXOGDGH�GH�'LUHLWR�

GD�863�²�/DUJR�GH�6mR�)UDQFLVFR��0HPEUR�GR�,QVWLWXWR�

%UDVLOHLUR�GH�'LUHLWR�3UHYLGHQFLiULR�²�,%'3�H�GR�,QVWLWXWR�

'HIHVD�GD�&ODVVH�7UDEDOKDGRUD�²�'HFODWUD��

3URIHVVRU� YROXQWiULR� QD� )DFXOGDGH� GH� 'LUHLWR� GD� 8QL�

YHUVLGDGH�GH�%UDVtOLD�²�8Q%�H�QD�(VFROD�GD�0DJLVWUDWXUD�

)HGHUDO� QR�3DUDQi� ²�(VPDIH�35�� (VSHFLDOLVWD�HP�'LUHL�

WR� 3UHYLGHQFLiULR� SHOD� (VFROD� GD�0DJLVWUDWXUD� )HGHUDO�

GR�3DUDQi�²�(VPDIH�35���������%DFKDUHO�HP�'LUHLWR�SHOD�

8)35���������0HPEUR�FRIXQGDGRU�GR�*UXSR�GH�3HVTXLVD�

7UDEDOKR�H�&DSLWDO�²�*37&��)'�863��H�GR�*UXSR�GH�(VWX�

GRV�HP�'LUHLWR�GR�7UDEDOKR�H�+LVWyULD�²�(GLWK��)'�863���

FRRUGHQDGRV�SHOR�3URI��-RUJH�/XL]�6RXWR�0DLRU��H�GD�5HGH�

1DFLRQDO�GH�3HVTXLVDV�H�(VWXGRV�HP�'LUHLWR�GR�7UDEDOKR�

H�GD�6HJXULGDGH�6RFLDO�²�5(1$3('76�

$XWRU�GD�REUD�6ROLGDULHGDGH�VRFLDO�SUHYLGHQFLiULD�²�LQWHUSUH�

tação� constitucional� e� eÀcácia� concreta� �/7U�� ����� ²� HGLomR�
HVJRWDGD�QD�HGLWRUD���XP�GRV�FRRUGHQDGRUHV�GD�REUD�7UD�

EDOKRV�PDUJLQDLV��/7U�������²�HGLomR�HVJRWDGD�QD�HGLWRUD���

DXWRU�GH�FDStWXORV�GH�OLYURV�H�DUWLJRV�HP�REUDV�FROHWLYDV�

H�GH�WH[WRV�HP�MRUQDLV�GH�FLUFXODomR�QR�3DUDQi�H�HP�6mR�

3DXOR�

$GYRJDGR��FRQVXOWRU�H�SDUHFHULVWD�QDV�iUHDV�GH�FRPSOLDQ�

FH�GH�IXQGRV�GH�SHQVmR��SODQHMDPHQWR�SUHYLGHQFLiULR��GL�

UHLWR�SUHYLGHQFLiULR�FROHWLYR��SUHYLGrQFLD�FRPSOHPHQWDU��

SUHYLGrQFLD�GH�VHUYLGRUHV��WULEXWDomR�SUHYLGHQFLiULD�GH�

HPSUHVDV�H�GLUHLWRV�SUHYLGHQFLiULRV�LQGLYLGXDLV�GH�VHJX�

UDGRV�GRV�UHJLPHV�JHUDO�H�GH�VHUYLGRUHV�H�SDUWLFLSDQWHV�

GR�UHJLPH�FRPSOHPHQWDU��FRP�DWXDomR�HVWUDWpJLFD�HP�DV�

VHVVRULD�LQVWLWXFLRQDO�DVVRFLDWLYD�H�VLQGLFDO�
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� 3URIHVVRUD� 'RXWRUD� *DEULHOD� 1HYHV� 'HOJDGR�� SHOR� �DFROKLPHQWR�
FRPR� SURIHVVRU� VXEVWLWXWR� QD� )DFXOGDGH� GH� 'LUHLWR� GD� 8QLYHUVLGDGH� GH�
%UDVtOLD��8Q%���QD�RSRUWXQLGDGH�GH�WDWHDU�R�H[HUFtFLR�GD�GRFrQFLD�QR�HQVLQR�
VXSHULRU�S~EOLFR�H�OLYUH�

�-DQH�%HUZDQJHU��j�*LVHOH�.UDYFK\FK\Q�H�j�0HOLVVD�)ROPDQQ��SHODV�
H[SHULrQFLDV�QR� ,QVWLWXWR�%UDVLOHLUR�GH�'LUHLWR�3UHYLGHQFLiULR��,%'3��H�QD�
VHomR�SDUDQDHQVH�GD�2UGHP�GRV�$GYRJDGRV�GR�%UDVLO� �2$%�35���TXH�PH�
SHUPLWHP�DPDGXUHFHU�H�WURFDU�GLDULDPHQWH�LPSUHVV}HV�VREUH�R�FHQiULR�GR�
GLUHLWR�SUHYLGHQFLiULR�QDFLRQDO�

$RV� FROHJDV�GD�SyV�JUDGXDomR� GD� )DFXOGDGH�GH�'LUHLWR� GD�8QLYHU�

VLGDGH�GH�6mR�3DXOR��863���HP�QRPH�GD�5HJLQD�6WHOD�&RUUHLD�9LHLUD��DR�JUX�

SR�GH�RULHQWDQGRV�GR�-RUJH��HP�QRPH�GRV�DPLJRV�9DOGHWH�6HYHUR�H�*XVWDYR�

6HIHULDQ��H��DLQGD��DRV�PHPEURV�GR�*UXSR�GH�3HVTXLVD�7UDEDOKR�H�&DSLWDO�

�*37&���OHJDGR�PXLWR�PDLRU�TXH�DV�GLVVHUWDo}HV�H� WHVHV�HP�QRVVDV�SDVVD�

JHQV�SHOD�6mR�)UDQFLVFR�

Pelas�desaÀadoras� e�pedagógicas� intervenções�na�qualiÀcação�e�na�
GHIHVD�GD� WHVH��DRV�3URIHVVRUHV�'RXWRUHV�$OGDF\�5DFKLG�&RXWLQKR��)OiYLR�
5REHUWR�%DWLVWD��*LOEHUWR�%HUFRYLFL��*XVWDYR�6HIHULDQ��0DUFR�$XUpOLR�6HUDX�
-XQLRU�H�7KLDJR�%DULVRQ�

$R�3URIHVVRU�'RXWRU�-RUJH�6RXWR�0DLRU��TXH�RULHQWD�SHOR�H[HPSOR�GL�
iULR�H�GLXWXUQR��SHOD�RSRUWXQLGDGH�GH�YLYHU�HVVD�WUDYHVVLD�TXH�PH�GHX�FRUD�
JHP�SDUD�UHYHU�UDGLFDOPHQWH�R�PHX�OXJDU�QR�PXQGR�

$R�3URIHVVRU�'RXWRU�:LOVRQ�5DPRV�)LOKR��SHOD�KRQUD�GH�SUHIDFLDU�D�REUD��
H�DR�,QVWLWXWR�'HIHVD�GD�&ODVVH�7UDEDOKDGRUD��'HFODWUD���SHOD�RSRUWXQLGDGH�GH�
DSUHVHQWDU�D�WHVH�QD�)DFXOGDGH�GH�'LUHLWR�GD�8QLYHUVLGDGH�)HGHUDO�GR�3DUDQi�

$R�3URIHVVRU�'RXWRU�-RVH�$QWRQLR�6DYDULV��TXHULGR�DPLJR�H�HQWXVLDV�
WD�LQFDQViYHO�GR�GLUHLWR�SUHYLGHQFLiULR��SHORV�H[HPSORV�GH�UHWLGmR��WUDEDOKR�
H�Ip�LQHVJRWiYHLV��H�SHOR�LQFHQWLYR�j�SXEOLFDomR�GHVWD�REUD�

À�Ana�SoÀa,�luz�intensa�que�invadiu�meu�mundo�e�acendeu�a��essência�
GR�YLYHU�SUHVHQWH�
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7KHUH·V�D�FUDFN�LQ�HYHU\WKLQJ

7KDW·V�KRZ�WKH�OLJKW�JHWV�LQ

/HRQDUG�&RKHQ������������
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$�(GLWRUD�$OWHULGDGH�PH�FRQFHGH�D�KRQUD�GH�HQFDPSDU�D�SXEOLFDomR��

QD�IRUPD�GH�OLYUR��GR�IUXWR�GD�WHVH�GH�GRXWRUDGR�GHIHQGLGD�HP�IHYHUHLUR�GH�

�����QD�)DFXOGDGH�GH�'LUHLWR�GD�8QLYHUVLGDGH�GH�6mR�3DXOR�

&RP�LVVR��LQVHUH�PH�HP�VHX�SURMHWR�GH�SURPRYHU�R�HVSDoR�SDUD�R�SHQ�

VDPHQWR�FUtWLFR��SDUD�R�FRQWH~GR�MXUtGLFR�GHQVR�H�SDUD�R�DSURIXQGDPHQWR�

WHyULFR�~WHLV�H��D�PHX�YHU��QHFHVViULRV�SDUD�D�FRPSUHHQVmR�DPSOD�GR�IHQ{�

PHQR�GH�HVWHULOL]DomR�GRV�GLUHLWRV�VRFLDLV�DUTXLWHWDGRV�QD�&RQVWLWXLomR�GH�

�����

2�SURFHVVR�GH�SULYDWL]DomR�GD�3UHYLGrQFLD�6RFLDO�YDL�SDUD�DOpP�GD�

LGHLD�GH�VXD�VXEVWLWXLomR�SHOR�PHUFDGR�GH�SUHYLGrQFLD�SULYDGD�

(OH�HQFRQWUD��FRPR�HL[R�FHQWUDO�GH�LUUDGLDomR�GD�GHQVLGDGH�QRUPDWLYD�

do�projeto�constitucional,�a�ressigniÀcação�histórica�da�abstração�do�valor�
GR�WUDEDOKR�

&RORFDQGR�D�SROtWLFD�S~EOLFD�SUHYLGHQFLiULD� HP�DQiOLVH� D�SDUWLU� GD�

FUtWLFD�GD�HFRQRPLD�SROtWLFD��H�QmR�QHJOLJHQFLDQGR�D�LQFLGrQFLD�GRV�YHWRUHV�

da�economia�do�trabalho,�das�Ànanças�públicas,�do�direito�constitucional�e�
da�regulação�do�mercado�Ànanceiro,�percebemos�uma�evolução�histórica�da�
IRUPD�MXUtGLFD�DW{PLFD�GR�GLUHLWR�SUHYLGHQFLiULR�²�D�UHODomR�MXUtGLFD�SUHYL�

GHQFLiULD�LQGLYLGXDO�

2�TXH�VH�UHYHOD�p�XPD�UXSWXUD�VLOHQFLRVD�H�SURJUHVVLYD��VHP�UHGXomR�

GH� WH[WR�� VHP�FRQVXOWD�SRSXODU� H� HP�SUHMXt]R�GR� LQWHUHVVH� GRV� FLGDGmRV��

GR�SDFWR�FRQVWLWXFLRQDO�HP�VL��QD�IDFH�GR�SULQFtSLR�H�REMHWLYR�IXQGDPHQWDO�

GH�VROLGDULHGDGH�VRFLDO��TXH��FRPR�VXVWHQWDPRV�HP�������6ROLGDULHGDGH�VRFLDO�

SUHYLGHQFLiULD:�interpretação�constitucional�e�eÀcácia�concreta),�nada�tem�a�
YHU�FRP�FDULGDGH��EHQHYROrQFLD�RX�IUDWHUQLGDGH��PDV�FRP�D�PtQLPD�VROLGH]�

²�VHJXUDQoD�MXUtGLFD�SDUD�XPD�YLGD�OLYUH�H�GLJQD��FOiXVXODV�VXSRVWDPHQWH�

SpWUHDV�GR�SDFWR�FRQVWLWXFLRQDO�²�QHFHVViULD�SDUD�R�GHVHQYROYLPHQWR�HFRQ{�

PLFR�H�VRFLDO�QD�HFRQRPLD�FDSLWDOLVWD�
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e��GH�FHUWD�IRUPD��o�Àm�da�solidariedade��(YLWi�OR��QR�TXH�VH�UHODFLRQD�
FRP�D�HFRQRPLD�GR�WUDEDOKR�H�FRP�D�VXVWHQWDomR�GD�HFRQRPLD�DPSOD��GH�

SHQGH�GH�GHQVLGDGH�QDUUDWLYD�H�GH�DomR�SROtWLFD�EDVWDQWHV�SDUD�SUHYHQLU�D�

PRUWH�SUHPDWXUD�GH�QRVVR�SURMHWR�GH�GHPRFUDFLD�

$�OHLWXUD�GD�REUD�p�XPD�FRQYRFDomR�GR�LQWHUORFXWRU�SDUD�FRODERUDU�QD�

FRQVWUXomR�GHVVD�QDUUDWLYD�

1RD�3LDWm�%DVVIHOG�*QDWD

$EULO�GH�����

O fim da solidariedade.indd   14 13/04/2021   16:06:20



��

35()É&,2

1mR�p�ERP�H[LVWLU��YLYHU��VREUHYLYHU��HP�VRFLHGDGHV�FDSLWDOLVWDV��$�

HVWUXWXUDomR�GDV� UHODo}HV� VRFLDLV�FRP�EDVH� QD�H[SORUDomR�GH� TXHP��SRU�

QmR�GLVSRU�GH�PDLV�QDGD�H[FHWR�VHX�SUySULR�FRUSR��YHQGH�VXD�IRUoD�GH�WUD�

EDOKR�QmR�FRQVHJXH�JHUDU�IHOLFLGDGH��&RQVLGHUDQGR�VH�TXH�R�SUHoR�SDJR�

SHOR�WUDEDOKR�KXPDQR�QR�FDSLWDOLVPR�p� LQIHULRU�DR�VHX�YDORU�UHDO��DV�UH�

lações�sociais�capitalistas,�além�de�injustas,�são�potencialmente�conÁitu�
RVDV��3DUD�TXH�D�PDQHLUD�GH�H[LVWLU�HP�VRFLHGDGH� IRVVH�VXSRUWDGD�SHORV�

H[SORUDGRV��HP�PDLRU�RX�PHQRU�PHGLGD�HP�FDGD�PRPHQWR�KLVWyULFR��RV�

(VWDGRV�IRUDP�DVVHJXUDQGR�FRQWUDSDUWLGDV�SHOD�DFHLWDomR�GD�PDQHLUD�FD�

SLWDOLVWD�GH�H[LVWLU�HP�VRFLHGDGH�FRP�D�QRUPDOL]DomR�GD�H[SORUDomR�H�GD�

VXERUGLQDomR�GH�TXHP�YHQGH�D�TXHP�FRPSUD�D�IRUoD�GH�WUDEDOKR�QR�PHU�

FDGR�ODERUDO�

(VVDV�FRQWUDSDUWLGDV�SHOD�DFHLWDomR�GR�FDSLWDOLVPR�FRPR�PDQHLUD�GH�

H[LVWLU��DR�ORQJR�GR�VpFXOR�;;��VH�H[SUHVVDUDP�SRU�PHLR�GRV�FRQWUDWRV��LQGL�

YLGXDLV�H�FROHWLYRV��GH�WUDEDOKR�RX�SRU�LQWHUPpGLR�GH�SROtWLFDV�S~EOLFDV�GH�

FXQKR�UHGLVWULEXWLYLVWD�RX�GH�SURPRomR�GH�EHP�HVWDU��VHPSUH�HP�GHFRUUrQ�

FLD�GR�DFLUUDPHQWR�PDLRU�RX�PHQRU�GD�OXWD�GH�FODVVHV�

'LUHLWRV�FRPR�DFHVVR�j�HGXFDomR�RX�D�VHUYLoRV�JUDWXLWRV�GH�VD~GH��j�

PRUDGLD��DR�GHVHQYROYLPHQWR�� IRUDP�VHQGR� FRQTXLVWDGRV� DR� ORQJR�GR� Vp�

FXOR�SDVVDGR��DR�PHVPR�WHPSR�HP�TXH�HUDP�HQJHQGUDGRV�PHFDQLVPRV�GH�

negociação�coletiva�das�condições�de�trabalho,�Àxação�de�limites�legais�para�
D�H[SORUDomR�GD�IRUoD�ODERUDO�H�JDUDQWLDV�GH�XPD�YHOKLFH�DVVLVWLGD��SRU�LQWHU�

PpGLR�GD�SUHYLGrQFLD�VRFLDO�

1RV�PRPHQWRV�KLVWyULFRV�HP�TXH�� HP�XP�SDtV��D� OXWD�GH� FODVVHV�VH�

DFLUUDYD�RX�GHPRQVWUDYD�SRWHQFLDO�SDUD�GHVHVWDELOL]DomR�HFRQ{PLFD�RX�SR�

OtWLFD��HVVHV�GLUHLWRV�VH�DPSOLDYDP��'H�RXWUD�SDUWH��VHPSUH�TXH�R�SDWURQDWR��

em�cada�formação�histórica�concreta,�viu�ampliada�sua�inÁuência�sobre�os�
JRYHUQRV�� WHQWRX� UHGX]LU� HVVDV� FRQWUDSDUWLGDV� REMHWLYDQGR� R� DXPHQWR�GH�

VHXV�OXFURV�
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'H�PDQHLUD�PXLWR�VLQWpWLFD�H�HVTXHPiWLFD��HVVH�SRGH�VHU�XP�UHVXPR�

GRV�DYDQoRV�H�UHFXRV�GRV�GLUHLWRV�VRFLDLV�VRE�R�FDSLWDOLVPR�QRV�~OWLPRV�GRLV�

VpFXORV�

1HVWH� OLYUR�� HP� TXH� VH� SXEOLFD� D� WHVH� GH� GRXWRUDGR� GHIHQGLGD� QD�

)DFXOGDGH�GH�'LUHLWR�GD�863��RULJLQDOPHQWH�LQWLWXODGD�&UtWLFD�GD�SULYDWL]D�

omR� GD�SUHYLGrQFLD� VRFLDO� EUDVLOHLUD��1RD�3LDWm� ID]�XP�RSRUWXQR�H[HUFtFLR�GH�

GHPRQVWUDomR�GR�SURFHVVR�GH�HVYD]LDPHQWR��SHOR�IHQ{PHQR�QHROLEHUDO��GR�

FRQWH~GR� H�GR� VHQWLGR� GR�GLUHLWR� j� 3UHYLGrQFLD� 6RFLDO�� DUTXLWHWDGR� FRPR�

GLUHLWR�IXQGDPHQWDO�FRQVWLWXFLRQDO�HP������

5HWRPDQGR�WHPD�TXH�Mi�KDYLD�HVERoDGR�HP�VHX�OLYUR�6ROLGDULHGDGH�VR�

cial�previdenciária�–�interpretação� constitucional�e�eÀcácia�concreta��FRP�FXLGD�

GRVR�FRPSURPLVVR�PHWRGROyJLFR�� R� DXWRU� HYLGHQFLD�D� GHSUHFLDomR�GR�YD�

ORU�GR�WUDEDOKR�QD�DEVWUDomR�GD� IRUPD� MXUtGLFD�DW{PLFD��D�UHODomR� MXUtGLFD�

SUHYLGHQFLiULD�� XWLOL]DQGR�VH�GD� FUtWLFD�SDFKXNDQLDQD� j� WHRULD�GR�GLUHLWR��

H�QRV� UHYHOD�TXH�HVVD� UHODomR��RULJLQDOPHQWH�GHVHQKDGD� FRPR�XP�GLUHLWR�

diretamente�decorrente�do�trabalho,�sob�a�eÀcácia�normativa�do�princípio�
GD�VROLGDULHGDGH�VRFLDO�SUHYLGHQFLiULD��HP�UD]mR�GR�LPSHUDWLYR�QHROLEHUDO��

VRIUHX�GRLV�PRYLPHQWRV�HP�VXD�IRUPDWDomR�DW{PLFD�

(P�XP�SULPHLUR�GHVORFDPHQWR��GHL[D�GH�VH�UHYHODU�FRPR�XP�GLUHLWR�

GLUHWDPHQWH�GHFRUUHQWH�GR�WUDEDOKR�H�SDVVD�D�VHU�XP�GLUHLWR�GHFRUUHQWH�

GR� WHPSR� GH� FRQWULEXLo}HV� SUHYLGHQFLiULDV��1R� VHJXQGR�� HVWHULOL]D�VH� D�

HTXLYDOrQFLD�HQWUH�GLUHLWR�H�WHPSR�GH�WUDEDOKR�H�FRQWULEXLo}HV��SDUD�DVVX�

PLU�D�PHUD�IHLomR�FRQWUDWXDO�SULYDGD�FRPR�UHVXOWDGR�GR�DF~PXOR�GH�FDSL�

WDO�TXH�R�VHJXUDGR�SDUWLFLSDQWH�FRQVHJXLU�ID]HU�HP�VXD�YLGD�SURGXWLYD��

(VVD�DUWLFXODomR� WHyULFD�p�DFRPSDQKDGD�GH�XPD�GHPRQVWUDomR�KLVWRULR�

gráÀca�de�pelo�menos�dez�técnicas�legislativas�que�corroboraram�para�o�
GHVPRQWH�GD�SUHYLGrQFLD�VRFLDO�EUDVLOHLUD�GHSRLV�GH�������FRP�DOWHUDomR�

GD�WHFQRORJLD�GR�FRQWUDWR�GR�WUDEDOKR��UHYRJDomR��H[WLQomR�RX�LVHQomR�GH�

FRQWULEXLo}HV� SUHYLGHQFLiULDV�� LQVWLWXLo}HV� GH� UHJLPHV� H[FHSFLRQDLV� GH�

WULEXWDomR� H�RXWURV�PHLRV�TXH�QmR�VH� UHYHODUDP�~WHLV�SDUD�D�JHUDomR�GH�

HPSUHJR�H�ULTXH]DV�SDUD�R�SDtV��PDV�DSHQDV�SDUD�GLVVROYHU�R�SDFWR�FRQVWL�

WXFLRQDO�GH�VROLGDULHGDGH�VRFLDO�H�WRUQDU�LQHYLWiYHO�R�SURFHVVR�GH�HVYD]LD�

PHQWR�GD�HVWUXWXUD�GD�SUHYLGrQFLD�VRFLDO�

&RPR� UHVXOWDGR�� HVWH� OLYUR� WUD]�XP�SURJQyVWLFR� UHDOLVWD� H� SUHR�

FXSDQWH�SDUD� R�SDtV�� TXH� VHULD�SHVVLPLVWD� VH�QmR� IRVVH�XPD� FRQYRFD�

omR� SDUD� R� UHVJDWH� GD� GHQVLGDGH� QRUPDWLYD� FRQVWLWXFLRQDO�� FRQGLomR�

VLQH� TXD� QRQ� SDUD� R� PtQLPR� VXILFLHQWH� QD� GLUHomR� GH� XPD� VRFLHGDGH�

FDSLWDOLVWD�TXH� SUHWHQGD� VH� DILUPDU� GHPRFUiWLFD� H� WHU� DOJXPD� FKDQFH�

GH� SURPRYHU� RV� GHVHQYROYLPHQWRV� HFRQ{PLFR� H� VRFLDO�� YLVFHUDOPHQWH�

LQWHUGHSHQGHQWHV�
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7UDWD�VH�GH�XP� OLYUR�TXH�FRQWULEXL�SDUD� IRUWDOHFHU� D�PXVFXODWXUD� H�

WUD]HU�R[LJrQLR�SDUD�D�UHFRQVWUXomR�GDV�EDOL]DV�GD�HFRQRPLD�GR�WUDEDOKR�

H�GD�SUHYLGrQFLD�VRFLDO�GHSRLV�GHVVH�SHUtRGR�GH�REVFXUDQWLVPR��FRPR�XPD�

GDV� FRQGLo}HV�SDUD�TXH� DGYHQKD�PDLV� XP�FLFOR� YLUWXRVR�� HP�TXH�D�YLGD�

GLJQD� H� DOJXQV� DQRV�SDUD� DSURYHLWDU� R� VRO�� D� QDWXUH]D�� RV� QHWRV� H� DOJXP�

GHVFDQVR��FRP�JDUDQWLD�GH�FRQWDV�HP�GLD�H�FRPLGD�QD�PHVD��VHMD�XP�VRQKR�

UHDOL]iYHO�SDUD�D�FODVVH�WUDEDOKDGRUD�

:LOVRQ�5DPRV�)LOKR

0DUoR�GH�����
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&$3Ì78/2��� –� O�PAPEL�DA�CRÍTICA�DO�DIREITO�E�O�CASO�DA�HISTÓRIA��
'$�)250$�-85Ì',&$�'2�',5(,72�35(9,'(1&,É5,2������������������������ ��

1.1� Premissas�da�crítica�marxista�do�direito������������������������������������������������������ ��

1.2� Possibilidades�e�limites�da�crítica�da�forma�jurídica�na�conformação�da�ideia��
GH�GLUHLWR�j�SUHYLGrQFLD�VRFLDO�������������������������������������������������������������������� ��

������ 'LUHLWRV�VRFLDLV�HQWUH�R�S~EOLFR�H�R�SULYDGR���������������������������������������� ��

1.2.2� Abstração�e�realidade�na�ideologia�da�liberdade�subjacente��
à�forma�jurídica�do�direito�à�previdência�social����������������������������������� ��

1.2.3� Abstração�e�realidade�na�ideologia�da�solidariedade�social�subjacente��
à�forma�jurídica�do�direito�à�previdência�social����������������������������������� ��

1.2.4� O�mito�da�aposentadoria�como�liberdade������������������������������������������� �

1.2.5� A�força�de�trabalho�como�mercadoria�e�o�condicionamento��
do�direito�à�previdência�social�à�forma�jurídica����������������������������������� ��

1.3� Proposta�de�historicização�da�forma�jurídica�no�processo�de�reformas��
GD�SUHYLGrQFLD�VRFLDO�EUDVLOHLUD������������������������������������������������������������������ ��

1.3.1� Origem�da�forma�jurídica�previdenciária:�a�mercadoria�força��
GH�WUDEDOKR������������������������������������������������������������������������������������ ��

������ $YDQoR�QHROLEHUDO��D�LGHRORJLD�GD�HILFLrQFLD�QD�SROtWLFD��
GH�SUHYLGrQFLD�VRFLDO���������������������������������������������������������������������� �

1.3.3� A�crise�neoliberal�e�o�papel�ascendente�dos�mercados�de�pensão��
no�capitalismo�financeiro����������������������������������������������������������������� ��

���� &RQFOXVmR�GR�FDStWXOR������������������������������������������������������������������������������ ��

&$3Ì78/2��� ²� $1$720,$�'2�'(60217(�'$�35(9,'È1&,$�62&,$/������������������� �

2.1�Política�pública�de�inclusão�previdenciária�e�o�mito�do�microempreendedorismo��� � ��
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2.2� Limitação�do�salário�de�contribuição�dos�servidores�públicos�no�teto��
do�Regime�Geral�de�Previdência�Social������������������������������������������������������� ��

2.3� Desoneração�da�folha�de�pagamento�e�outras�renúncias�de�receita����������������

2.4� Reforma�orçamentária�e�os�efeitos�da�Emenda�do�Teto�dos�Gastos�Públicos���� �
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orçamentário������������������������������������������������������������������������������������������� ��

2.8� Proposta�de�reforma�da�previdência�contida�na�PEC�n.�287/2016����������������� ��

��� ([WLQomR�GH�SROtWLFDV�S~EOLFDV�GH�DVVLVWrQFLD�VRFLDO�������������������������������������� ��

��� RQFOXVmR�GR�FDStWXOR���������������������������������������������������������������������������� ���

&$3Ì78/2���²�&5Ì7,&$�'$�35,9$7,=$d®2�'$�35(9,'È1&,$�62&,$/�%5$6,/(,5$������� ��

3.1� Crítica�metodológica�da�forma�jurídica����������������������������������������������������

3.1.1� A�questão�dos�direitos�subjetivos�públicos������������������������������������������ �

3.1.2� A�forma�jurídica�condicionada�pela�matriz�da�relação�mercantil�de�troca��
GH�HTXLYDOHQWHV������������������������������������������������������������������������������ ��

3.1.3� Abstração�do�valor�de�troca:�a�mercantilização����������������������������������� ��

3.1.4� Novos�sujeitos�para�novas�mercadorias:�a�privatização������������������������ ��

3.2� A�mercantilização�e�a�privatização�da�previdência�social������������������������������� ���

3.2.1�Mercadorias,�sujeitos�e�formas�da�relação�jurídica�previdenciária�privada��� � ���

3.2.2� Regulamentação�privada�e�o�desaparecimento�do�direito��������������������� ���

���� &UtWLFD�SROtWLFD�GD�SULYDWL]DomR�GD�SUHYLGrQFLD�VRFLDO������������������������������������ ���

3.3.1� Prognósticos���������������������������������������������������������������������������������� ��

������ $OWHUQDWLYDV����������������������������������������������������������������������������������� ���

���� &RQFOXVmR�GR�FDStWXOR������������������������������������������������������������������������������ ���

&RQFOXVmR������������������������������������������������������������������������������������������������������� ���

5HIHUrQFLDV����������������������������������������������������������������������������������������������������� ���
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&KDPDP�HVSHFLDO�DWHQomR��GHVGH�MXQKR�GH�������D�LQVWDELOLGDGH�SR�

OtWLFD�H�D�GLVSXWD�GH�QDUUDWLYDV�VREUH�D�UXSWXUD�GDV�EDVHV�GHPRFUiWLFDV��QR�

DPELHQWH�SROtWLFR��H�GRV�SULQFtSLRV�FRQVWLWXFLRQDLV��QR�DPELHQWH�MXUtGLFR�

2V�HVIRUoRV�WHyULFRV�HP�DYDOLDU�RV�PRPHQWRV�SROtWLFRV�HP�IXQomR�GR�

FRQWH~GR�SRVVtYHO� GH�XP�DPELHQWH�GHPRFUiWLFR�RX� GH�XPD�&RQVWLWXLomR�

FRP�HIHWLYD�GHQVLGDGH�QRUPDWLYD�HOHYDP�DR�SURWDJRQLVPR��QD�FLrQFLD�MXUt�

GLFD��GDV�WHRULDV�GD�FRQVWLWXLomR�H�GD�GHPRFUDFLD��FXOPLQDQGR�FRP�D�FHQWUD�

OLGDGH�SROtWLFD�GR�SRGHU�MXGLFLiULR�

1R�kPELWR� WHyULFR�FRQVWLWXFLRQDO��RV�HVIRUoRV�VH�FRQFHQWUDP�HP�HV�

WDEHOHFHU� H�FRORQL]DU�PpWRGRV�PDWHULDOPHQWH�GHPRFUiWLFRV�GH�FRQVWUXomR�

GDV�GHFLV}HV�MXGLFLDLV�GR�6XSUHPR�7ULEXQDO�)HGHUDO�H�DV�OHLV�GR�&RQJUHVVR�

1DFLRQDO��DUWLFXODomR�HQWUH�RV�FRQVWLWXFLRQDOLVPRV�GLDOyJLFR���GHOLEHUDWLYR��

H�SRSXODU���FRPR�EDOGUDPHV�SRVVtYHLV�GH�GHPRFUDFLDV�FRQVWLWXFLRQDLV�SUR�

WDJRQL]DGDV�SRU�HVVD�GLQkPLFD�HQWUH�DV�FRUWHV�H�RV�SDUODPHQWRV�

$V�EDVHV�GD� WHRULD�GR�GLiORJR� LPSOLFDP� SURSRVWDV�PHWRGROyJLFDV�

de�estabelecimento�e�redeÀnição�de�uma�série�de�arranjos�institucionais�
QDV� GLQkPLFDV� SROtWLFD� H� MXULVGLFLRQDO� FRQVWLWXFLRQDLV�� 6mR� LQWHUYHQo}HV�

QHFHVViULDV�SDUD�R�HQIUHQWDPHQWR�GD� FRPSOH[LGDGH� LQVWiYHO� H�GLQkPLFD�

GD�YRQWDGH�SRSXODU�SDUD�D�UHDOL]DomR�GHPRFUiWLFD��UHVXOWDQWH�GDV�WHQV}HV�

LQWHUQDV�H�GDV�PLFURUUHODo}HV�GH�SRGHU�H�VXMHLomR�GHFRUUHQWHV�GD�GLVSXWD�

SHODV�QDUUDWLYDV�GR�REMHWR��XPDV�H�RXWUDV�PHGLDGDV�H�FRQWLGDV�SHOR�SURMHWR�

FRQVWLWXFLRQDO�

�� 0(1'(6��&RQUDGR�+�EQHU��&RQVWLWXWLRQDO�FRXUWV�DQG�GHOLEHUDWLYH�GHPRFUDF\��2[IRUG�

8QLYHUVLW\�3UHVV�������

�� 0(1'(6��&RQUDGR�+�EQHU��'LUHLWRV�IXQGDPHQWDLV��VHSDUDomR�GH�SRGHUHV�H�GHOLEHUDomR��

6mR�3DXOR��6DUDLYD�������

�� .5$0(5��/DUU\�'��7KH�SHRSOH� WKHPVHOYHV��SRSXODU� FRQVWLWXWLRQDOLVP�DQG� MXGLFLDO�

UHYLHZ��2[IRUG�8QLYHUVLW\�3UHVV�������
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&RPR�IULVD�*DUJDUHOOD���HVVD�DSRVWD�WHP�UHVVDOYDV��SRLV�TXHP�GHIHQGH�

D�GHPRFUDFLD�GHOLEHUDWLYD�WHP�PRWLYRV�SDUD�GXYLGDU�GDV�UHYLV}HV�MXGLFLDLV��

HP�UHJUD��SDUD� DSRLi�ODV� VHULD� QHFHVViULR�JDUDQWLDV�GH�GLiORJR� JHQXtQR� H�

HTXLWDWLYR�HQWUH�DV�GLIHUHQWHV�HVIHUDV�GH�SRGHU�H�HQWUH�HODV�H�R�SRYR��1R�FDVR�

brasileiro,�por�exemplo,�esse�diálogo�ainda�é�deÀcitário,� tanto�no�controle�
MXULVGLFLRQDO�TXDQWR�QR�SUySULR�SURFHVVR�SROtWLFR�

4XDQWR�DR�SULPHLUR��HFRDP�DV�FUtWLFDV�j�IDOWD��GH�GLiORJR�HIHWLYR�HQWUH�

R�6XSUHPR�7ULEXQDO�)HGHUDO�H�R�SDUODPHQWR��HQWUH�R�6XSUHPR�H�D�VRFLHGDGH�H�

HQWUH�RV�VHXV�SUySULRV�PLQLVWURV���TXH�WrP�LQVWUXPHQWRV�SHVVRDLV�SDUD�EDUUDU�

R�DQGDPHQWR�GRV�MXOJDPHQWRV�GD�&RUWH�DR�VHX�DUEtWULR���1R�TXH�DWLQH�DRV�GLUHL�

tos�sociais,�questões�cruciais�Àcaram�por�longos�períodos�reféns�de�pedidos�de�
YLVWD�RX�GH�LQFOXVmR�HP�SDXWD��FRP�HIHLWRV�UHSUHVDGRV�SDUD�WRGD�D�VRFLHGDGH�

4XDQWR�DR�VHJXQGR��D�DomR�SROtWLFD�H�MXGLFLDO�HP�PDWpULD�GH�GLUHLWRV�

VRFLDLV�� LVVR�p�HYLGHQWH��1mR�EDVWDVVHP�DV�H[SHULrQFLDV�TXH�EHP�LOXVWUDP�

5REHUWR�*DUJDUHOOD�H�&pVDU�5RGULJXH]�*DUDYLWR��� LQIHUH�VH�FRPR�EDOL]D�R�

caráter�artiÀcioso�da�legitimação�democrática�da�reforma�da�previdência�e�
GRV�GLUHLWRV�WUDEDOKLVWDV�

(��GHVGH�HQWmR��XP�DPSOR�SDFRWH�GH�UHIRUPDV�HFRQ{PLFDV��WUDEDOKLVWDV�H�

sociais,�construído�a�portas�fechadas�pelos�setores�que�Ànanciaram�o�discurso�
FRQWUD�D�FRUUXSomR��YHLR�j�WRQD��QmR�SUHFHGLGR�GH�GHEDWH�S~EOLFR��(QTXDQWR�R�

JRYHUQR�PRVWUD�RV�GDGRV�QD�PmR�HVTXHUGD��PRYLPHQWD�RV�FRSRV�FRP�D�GLUHLWD�

Na�justiÀcação�pública�para�a�urgência�e�o�apelo�para�as�proposições�
e�Ànal�aprovação�da�reforma�da�previdência�(PEC�n.�287/2016�no�Governo�
7HPHU��PDOVXFHGLGD��H�3(&�Q����������SURSRVWD�SHOR�*RYHUQR�%ROVRQDUR��TXH�

FXOPLQRX�FRP�D�SURPXOJDomR�GD�(&�Q�������������WRGR�R�DODUGH��DRV�KROR�

IRWHV��HVWHYH�QRV�FULWpULRV�GH�FRQFHVVmR�H� UHDMXVWH�GH�EHQHItFLRV��TXH�WHUmR�

HIHLWRV�DWXDULDLV�GH�ORQJR�SUD]R��QD�LPSRVLomR�GD�LGDGH�PtQLPD��QD�H[WLQomR�

GD�GLVFULPLQDomR�GH� WHPSR�GH�VHUYLoR�FRQWULEXLomR�H[LJLGR�GH�KRPHQV�H�

PXOKHUHV��QD�UHYRJDomR�GD�JDUDQWLD�GR�YDORU�PtQLPR�EDOL]DGR�QR�VDOiULR�

�� *$5*$5(//$��5REHUWR��'HPRFUDFLD�GHOLEHUDWLYD� \� MXGLFLDOL]DFLyQ�GH� OyV�GHUHFKRV�

VRFLDOHV��PerÀles�Latinoamericanos��'LVWULWR�)HGHUDO��0p[LFR��Q������S��������MXO��GH]�������

�� *2'2<��0LJXHO�*XDODQR� GH��'HYROYHU� D�&RQVWLWXLomR� DR� SRYR�� FUtWLFD� j� VXSUHPDFLD�

MXGLFLDO�H�GLiORJRV�LQWHULQVWLWXFLRQDLV��7HVH��WHVH��²�GRXWRUDGR�HP�'LUHLWR��8QLYHUVLGDGH�

)HGHUDO�GR�3DUDQi��&XULWLED�������

�� 0(1'(6�� &RQUDGR� +�EQHU�� 2Q]H� LOKDV�� ������ 'LVSRQtYHO� HP�� KWWS���ZZZ�

RVFRQVWLWXFLRQDOLVWDV�FRP�EU�RQ]H�LOKDV��$FHVVR�HP����MXO��������

�� 0(1'(6��&RQUDGR�+�EQHU��2�67)�p�UHIpP�GR�FDSULFKR�GRV�VHXV�PLQLVWURV��'LVSRQtYHO�

HP�� KWWS���ZZZ�RVFRQVWLWXFLRQDOLVWDV�FRP�EU�FRQUDGR�KXEQHU�PHQGHV�R�VWI�H�

UHIHP�GR�FDSULFKR�GRV�VHXV�PLQLVWURV��$FHVVR�HP����MXO�������

�� 52'5,*8(=�*$5$9,72�� &pVDU�� %H\RQG� WKH� FRXUWURRP�� WKH� LPSDFW� RI� MXGLFLDO�

DFWLYLVP�RQ�VRFLRHFRQRPLF�ULJKWV�LQ�/DWLQ�$PHULFD��Texas�Law�Review��Q����������������
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PtQLPR�� QD� H[WLQomR� GD� FRPSHWrQFLD� FDSLODUL]DGD� GDV� MXVWLoDV� HVWDGXDLV�

SDUD�GHFLGLU�PDWpULD�SUHYLGHQFLiULD��SRU�H[HPSOR�

Na�outra�mão,�silenciosamente�e� longe�da�opinião�pública,�a�Ànali�
GDGH�HIHWLYD�H�LPHGLDWD�GD�UHIRUPD�VH�HQFDPLQKRX��XPD�VpULH�GH�PHGLGDV�

GH�UHQ~QFLD�GH�UHFHLWDV�� FRPR�VH�GHPRQVWUDUi�DGLDQWH��DSUHVHQWD�VH�FRPR�

SROtWLFD�LQWHJUDGD�

1mR�EDVWDVVH��TXDQWR�DRV�FULWpULRV�GH�FRQFHVVmR�GH�EHQHItFLRV��D�FRQIHFomR�

GH�UHJUDV�WUDQVLWyULDV�²�D�KLVWyULD�VH�UHSHWLX��FRPR�QDV�(PHQGDV�&RQVWLWXFLRQDLV�

���H����²�DFDOPRX�RV�kQLPRV�GH�TXHP�HVWi�TXDVH�SDUD�VH�DSRVHQWDU�H�DMXGD�

Ui�D�GHVDUWLFXODU�D�SRSXODomR�MRYHP��DIHWDGD�LQGLUHWDPHQWH�H�WmR�LQWHUHVVDGD�

TXDQWR�DTXHOHV��PDV�DEVROXWDPHQWH�DOKHLD�DR�SURFHVVR�SROtWLFR��3DUD�YLDELOL]DU�

D�UHIRUPD�H�GDU�DSDUrQFLD�GH�GLiORJR��FRQYRFDUDP�VH�UHSUHVHQWDo}HV�VLQGLFDLV�

SDUD�TXH�FRQFRUGDVVHP��SDUD�TXH�HQWHQGHVVHP�D�XUJrQFLD�H�D�H[FHSFLRQDO�QH�

FHVVLGDGH�GH�UHQXQFLDU�DRV�GLUHLWRV�GRV�WUDEDOKDGRUHV��0DV�QmR�SDUD�FRQVWUXLU�

$�FRQVWUXomR�GHPRFUiWLFD� VRPHQWH� VH�GDULD� FRP�GLiORJR�DPSOR�QD�

FRQVWUXomR�GR�SURFHVVR�SROtWLFR��1mR�EDVWD�FRQYRFDU�DOJXQV�FRDGMXYDQWHV�

SDUD� UHYLVDUHP�YtUJXODV�� p� QHFHVViULR� YHU� DOpP� GR�GLVFXUVR� GH�XUJrQFLD��

e�QHFHVViULR�RXYLU�R�SRYR��RV�MXULVWDV�H�RV�VRFLyORJRV��GHVGH�R�LQtFLR��SDUD�

FRQVWUXLU�D�GHFLVmR�GH�UHIRUPDU�RV�PRGHORV�GH�FRQGLo}HV�GH�VREUHYLYrQFLD�

GH�WRGRV��e�HYLGHQWH�SDUD�HVWXGLRVRV�GD�HFRQRPLD�SROtWLFD��SRU�H[HPSOR��R�

IDWR�GH�TXH�D�UHYRJDomR�GRV�GLUHLWRV�PtQLPRV�GRV�WUDEDOKDGRUHV�p�D�SUySULD�

UHYRJDomR�GDV�FRQGLo}HV�GH�UHSURGXomR�GD�SURGXomR�HFRQ{PLFD�

Todos�os�paradoxos�entre�os�motivos�e�os�Àns,�entre�o�discurso�e�a�prá�
tica,�no�processo�político,�recrudesceram�o�déÀcit�democrático�estabelecido�na�
FRQGXomR�GD�5HS~EOLFD��$�SUHYLGrQFLD��TXH�GHYHULD�DWHQGHU�DRV�LQWHUHVVHV�GH�

ORQJR�SUD]R�GH�WRGRV�RV�FLGDGmRV�WUDEDOKDGRUHV��HVWi�DWHQGHQGR�DRV�LQWHUHVVHV�

transitórios�do�governo�e�aos�interesses�preponderantes�do�mercado�Ànanceiro,�
QR�DIm�GH�GHVLQFXPELU�VH�GDV�REULJDo}HV�²�QmR�FXPSULGDV�²�GH�UHVSRQVDELOLGD�

de�Àscal�e�de�abrir�o�mercado�de�consumo�de�previdência�privada.
2�6XSUHPR�7ULEXQDO�)HGHUDO�DLQGD�SDUHFH�GLVWDQWH��HQWUHWDQWR��GH�DGR�

WDU�R�FDUiWHU�GHOLEHUDWLYR�²�QRUWH�SRVVtYHO�SDUD�XPD�OHJDOLGDGH�GHPRFUiWLFD�

²�FRPR�SDUkPHWUR�GR�FRQWUROH�GH�FRQVWLWXFLRQDOLGDGH�GRV�DWRV� OHJLVODWLYRV��

FRPR�IH]�²�OHPEUDGD�SRU�*DUJDUHOOD�QR�WH[WR�Mi�UHIHUHQFLDGR�²�D�VXSUHPD�FRU�

WH�FRORPELDQD��SRU�H[HPSOR��DR�DQXODU�R�(VWDWXWR�DQWLWHUURULVWD�SRU�IDOWD�GH�

IXQGDPHQWDomR�GRV�YRWRV�GRV�SDUODPHQWDUHV��$�DXVrQFLD�GH�FRUUHODomR�²�H�D�

LQH[LVWrQFLD�GH�YLQFXODomR�²�HQWUH�DV�SDXWDV�GH�FDPSDQKD�H�RV�DOLQKDPHQWRV�

HP�EORFR�QR�SURFHVVR�OHJLVODWLYR��SRU�H[HPSOR��p�VLQWRPD�GD�IDOWD�GH�FRQWUROH�

SRSXODU�GD�SUySULD�DWXDomR�GR�SRGHU�OHJLVODWLYR��([LJLU�FRQWUROH�MXULVGLFLRQDO�

GH�FRHUrQFLD�FRPR�DWULEXWR�GD�UHDOL]DomR�PDWHULDO�GD�GHPRFUDFLD�SRSXODU�UH�

SUHVHQWDWLYD�QmR�SDUHFH�SDVVR�SUy[LPR�

e�QRWiYHO�WDPEpP�D�HVWHULOLGDGH�GH�DOJXQV�DUUDQMRV�LQVWLWXFLRQDLV�TXH�

SRGHULDP�VHU�RWLPL]DGRV�QD�SHUVSHFWLYD�GLDOyJLFD�H�GHOLEHUDWLYD��H[SRVWD�

SHOR�SURIHVVRU�&RQUDGR�+��0HQGHV�H�SHOR�FROHJD�0LJXHO�*XDODQR�GH�*RGR\�

O fim da solidariedade.indd   23 13/04/2021   16:06:21



��

12$�3,$7®�%$66)(/'�*1$7$

HP�VHXV�WUDEDOKRV�PHQFLRQDGRV�DFLPD��D�H[HPSOR�GH�DXGLrQFLDV�S~EOLFDV��

LQWHUYHQo}HV�GH�DPLFL�FXULDH�H�PHVPR�DV�VXVWHQWDo}HV�RUDLV�

Esses�fatores,�enÀm,�diminuem�a�expectativa�de�que�a�narrativa�cons�
WLWXFLRQDOLVWD�H�R�H[HUFtFLR�GD�MXULVGLomR�FRQVWLWXFLRQDO��DOLFHUoDGRV�VREUH�D�

mais�Àna� teoria�da�democracia,�sejam�suÀcientes�para�evitar�a�revogação�
PDWHULDO�GR� FRQWH~GR�GD� &RQVWLWXLomR�� GDGD� D�GHWHUPLQDomR�GRV�GLUHLWRV�

VRFLDLV�SHODV�UHODo}HV�PDWHULDLV�TXH�FRQGLFLRQDP�VXD�IRUPD�

(VVH�UHFRQKHFLPHQWR��VRPDGR�j�SHUFHSomR�GD�PXWDomR�H�DEVWUDomR�GHV�

VDV�UHODo}HV�PDWHULDLV�� FRP�LQWHUVHomR�QRWiYHO�QHVWH�PRPHQWR�KLVWyULFR�²�H�

tensão�ainda�não�aparente�–�entre�capital�produtivo�e�capital�Ànanceiro,�traz�à�
GLVFXVVmR�DV�UHODo}HV�PHUFDQWLV�DVFHQGHQWHV�²�QR�FDVR�GD�SUHYLGrQFLD�VRFLDO��

R�PHUFDGR�SULYDGR�GH�SUHYLGrQFLD�H�VHJXURV�GH�SHVVRDV�²��H�VXD�UHODomR�FRP�

R�SUySULR�GLUHLWR�S~EOLFR��$OpP�GLVVR��OHJLWLPD�H�IRUWDOHFH�FUtWLFD�GD�HFRQRPLD�

SROtWLFD�H�GR�GLUHLWR��HP�VHX�SDSHO�LGHROyJLFR�H�LQGLVIDUoDGDPHQWH�FRQGLFLRQD�

GR�SHOD�VRPD�GRV�LQWHUHVVHV�SULYDGRV�GHWHUPLQDQWHV�GDV�UHODo}HV�PHUFDQWLV�

Parece� haver�uma� lacuna,� na� ciência� jurídica� brasileira,� em�especíÀ�
co�na� seara�dos�direitos�Ànanceiro,�econômico,� tributário�e�previdenciário,�
FRPR�IDFHV�GR�GLUHLWR�S~EOLFR��TXDQWR�D�HVIRUoRV�WHyULFRV�GH�FRPSUHHQVmR�GHV�

WH�PRPHQWR�SyV�FRQVWLWXFLRQDO�GHVFRQVWLWXLQWH�SDUD�TXH�FDPLQKD�D�SROtWLFD�

S~EOLFD�GH�DWHQGLPHQWR�GHVVDV�QHFHVVLGDGHV�S~EOLFDV��FRP�D�VXEVWLWXLomR�GRV�

GLUHLWRV�VRFLDLV�SHOR�PHUFDGR�SULYDGR�GH�SUHYLGrQFLD�H�VHJXURV�GH�SHVVRDV��

Vistos�superÀcialmente�como�as�faces�ocultas�do�mercado�Ànanceiro,�não�se�
percebem�esforços�teóricos�jurídicos�de�trazer�à�tona,�como�Àguras�conceitu�
DLV�HP�VREUHSRVLomR��D�UHODomR�GHVVDV�QRYDV�UHODo}HV�PHUFDQWLV�FRP�R�WUDED�

OKR��SRU�H[HPSOR��QR�kPELWR�GD�WHRULD�GR�YDORU��GD�HFRQRPLD�SROtWLFD�RX�QD�VXD�

FULVWDOL]DomR�VREUH�D�YLGD�GDV�SHVVRDV��GH�LQWHUHVVH�GD�VRFLRORJLD�GR�WUDEDOKR�

2�LQWHQWR�GHVWH�OLYUR�p��FRPR�FUtWLFD�UHYHODGRUD�H�GHVWUXWLYD�GR�VLOrQ�

FLR�TXH�UHJH�HVVD�RUGHP�FtQLFD��VXSULU�HVWD�ODFXQD�H�OHYDQWDU�FDPLQKRV��SUR�

EOHPDV�H�KLSyWHVHV�SDUD�QRYDV�SHVTXLVDV�

No�Capítulo�1,�Àxamos�as�premissas�teóricas�do�marco�metodológico�
HOHLWR�SDUD�FRPSUHHQVmR�GD�UHDOLGDGH�H�GRV�GLVFXUVRV�TXH�HQYROYHP�D�PDWp�

ULD��3URSRPRV�HQWmR��FRPR�KLSyWHVH�FHQWUDO��R�UHFRQKHFLPHQWR�GD�HYROXomR�GD�

IRUPD�KLVWyULFD�GD�UHODomR�DW{PLFD�GR�GLUHLWR�SUHYLGHQFLiULR��FRPR�VLQWRPD�

GH�XP�SURFHVVR�GH�SULYDWL]DomR�HVWUXWXUDO�GR�VLVWHPD�GH�SUHYLGrQFLD�VRFLDO�

1R� &DStWXOR� ��� SHUFRUUHPRV� XPD� EUHYH� DQDWRPLD� GR� GHVPRQWH� GD�

SUHYLGrQFLD�VRFLDO�S~EOLFD��FRP�R�UHFRQKHFLPHQWR�GD�SUHSDUDomR�GR�WHUUHQR�

SDUD�R�GHVHQYROYLPHQWR�GD�SUHYLGrQFLD�FRPSOHPHQWDU��WDQWR�GH�VHUYLGRUHV�

S~EOLFRV�TXDQWR�GH�WUDEDOKDGRUHV�YLQFXODGRV�DR�UHJLPH�JHUDO�S~EOLFR�

No�Capítulo�3,�por�Àm,�demonstramos,�com�o�método�crítico�propos�
WR�H�DQDOLVDQGR�D�FRQMXQWXUD�SROtWLFD�H�HFRQ{PLFD�LQWHUQDFLRQDO�H�QDFLRQDO��

D�DQDWRPLD�GD�PHUFDQWLOL]DomR�H�GD�SULYDWL]DomR�GD�SUHYLGrQFLD�VRFLDO��VXV�

WHQWDQGR�DV�KLSyWHVHV�SURSRVWDV�
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(P� PDUoR� GH� ������ VXVWHQWHL� GLVVHUWDomR� GH� PHVWUDGR� SHUDQWH� R�

3URJUDPD� GH� 3yV�*UDGXDomR� GH� 'LUHLWR� GR� 7UDEDOKR� H� GD� 6HJXULGDGH�

6RFLDO�GD�)DFXOGDGH�GH�'LUHLWR�GD�8QLYHUVLGDGH�GH�6mR�3DXOR��VRE�R�WtWXOR�

´5HIXQGDQGR�D�VROLGDULHGDGH�VRFLDO�QR�GLUHLWR�SUHYLGHQFLiULRµ��HP�TXH�UHYL�

VHL�DV�EDVHV�GR�SURMHWR�FRQVWLWXFLRQDO�VROLGiULR�DSOLFDGR�j�VXD�LQWHUSUHWDomR�

e�eÀcácia�concreta�no�Regime�Geral�de�Previdência�Social.
1DTXHOD�RSRUWXQLGDGH��D�EDQFD�H[DPLQDGRUD�WHFHX�FUtWLFDV�FRQVWUXWL�

YDV�j�FUHQoD��GHPRQVWUDGD�QD�UHIHULGD�GLVVHUWDomR��QD�SRVVLELOLGDGH�FRQFUH�

ta�de�avanços�em�matéria�social�a�partir�de�esforços�de�construção�e�reaÀr�
PDomR�GR�FRQWH~GR�MXUtGLFR�FRQVWLWXFLRQDO��TXH�GH�FHUWD�IRUPD�UHSURGX]LD�R�

IHWLFKLVPR�HQYROWR�j�IRUPD�MXUtGLFD��SDXWDGR�QR�SUHVVXSRVWR�GH�TXH�D�YRQ�

WDGH�FRQVWLWXFLRQDO�GH� F́RQVWUXLU�XPD�VROLGDULHGDGH�OLYUH��MXVWD�H�VROLGiULDµ�

WHP�DSWLGmR�SDUD�FRQVWUXLU��GH�IDWR��XPD�VRFLHGDGH�OLYUH��MXVWD�H�VROLGiULD�

7DLV� FUtWLFDV� VHUYLUDP� FRPR� SRQWR� GH� SDUWLGD� GHVWH� WUDEDOKR�� EXV�

FDQGR�SHUPHi�OR��QR�IRUPDWR�RULJLQDO�GH�WHVH�GH�GRXWRUDGR�PDUFDGD�SHOR�

FRPSURPLVVR� WHyULFR�H�DFDGrPLFR�� WDQWR�TXDQWR�SRVVtYHO��SHORV� IUXWRV�KD�

YLGRV�QR�HVWDGR�GDV�FRLVDV�GDV�GXDV�OLQKDV�GH�SHVTXLVD�GR�'HSDUWDPHQWR�

GH�'LUHLWR�GR�7UDEDOKR�H�GD�6HJXULGDGH�6RFLDO�GD�)DFXOGDGH�GH�'LUHLWR�GD�

8QLYHUVLGDGH� GH� 6mR� 3DXOR�� TXDLV� VHMDP� D� &UtWLFD� 0DU[LVWD� GRV� 'LUHLWRV�

6RFLDLV�H�RV�)XQGDPHQWRV�+LVWyULFRV��3ULQFtSLRV�H�*DUDQWLDV�)XQGDPHQWDLV�

GR�'LUHLWR�GR�7UDEDOKR�H�GR�'LUHLWR�3URFHVVXDO�GR�7UDEDOKR�

6mR�PDUFRV�PDLV�UHFHQWHV�GDV�SURGXo}HV�GHVVDV�OLQKDV�GH�SHVTXLVD�DV�

SXEOLFDo}HV��HP�������GD�WUDGXomR�GH�$�WHRULD�JHUDO�GR�GLUHLWR�H�R�PDU[LVPR�H�HQVDLRV�
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HVFROKLGRV� ������������ GH� (YJHQL� 3DFKXNDQLV�� FRRUGHQDGD�SHOR� 3URI��0DUFXV�

2ULRQH�*RQoDOYHV�&RUUHLD��H�GD�+LVWyULD�GR�GLUHLWR�GR�WUDEDOKR�QR�%UDVLO��FXUVR�GH�

GLUHLWR�GR�WUDEDOKR��Y�����SDUWH�,,����GR�3URI��-RUJH�/XL]�6RXWR�0DLRU��FRRUGHQD�

GRUHV�GRV�JUXSRV�GH�SHVTXLVD�'LUHLWRV�+XPDQRV��&HQWUDOLGDGH�GR�7UDEDOKR�H�

(VWXGRV�0DU[LVWDV��'+&7(0��H�7UDEDOKR�H�&DSLWDO��*37&���UHVSHFWLYDPHQWH�

No� inÁuxo� metodológico� dessas� determinantes� contribuições� para�
D� FRPSUHHQVmR� GD� HVVrQFLD� GDV� UHODo}HV� HQWUH� R� FDSLWDO� H� R� WUDEDOKR� QR�

%UDVLO��HVWH�SULPHLUR�FDStWXOR�EXVFD�GDU�FRQWD�GD�UHODomR�HQWUH�D�KLVWyULD�GD�

3UHYLGrQFLD�6RFLDO�H�D�IRUPD�MXUtGLFD�GD�3UHYLGrQFLD�6RFLDO�²�SRU�PDLV�GLIt�

FLO�TXH�VHMD�R�H[HUFtFLR��GLDQWH�GD�QRomR�~OWLPD�GH�TXH�D�FUtWLFD�GR�GLUHLWR��D�

FUtWLFD� tQWHJUD�GR�GLUHLWR��QD�YLVmR�GH�3DFKXNDQLV��FRPR�VH�Yr�DGLDQWH��GHYD�

UHVXOWDU�QD�SURSRVLomR�GH�VXD�H[WLQomR�²��DEDQGRQDQGR�RV�MXt]RV�VXEMXQWLYRV��

7UDQVSRQGR�R�SDUD�D�KLVWyULD�UHFHQWH��3DFKXNDQLV�HVFUHYHX�QDV�GpFDGDV�GH�

���H����GR�VpFXOR�;;���DEDQGRQD�DV�PDWUL]HV�KXPDQLVWD�QRUPDWLYLVWD��FRQVWL�

tucional-normativista�ou�as�tentativas�recentes�de�justiÀcação�hermenêutica�
GD�SUySULD�LGHLD�GH�MXVWLoD�VRFLDO�QD�UHDOL]DomR�GR�GLUHLWR��WHQGR�HP�YLVWD�TXH�

HVVHV�H[HUFtFLRV��HP�VL��Mi�UHSURGX]HP�R�YtFLR�LQWUtQVHFR�²�DSUHVHQWDGR�SRU�HOH�

HP�VXD�FUtWLFD�GR�GLUHLWR�²�GD�DEVWUDomR�MXUtGLFD�HP�GHWULPHQWR�GD�UHDOLGDGH�

3DUD�WDQWR��HVWi�RUJDQL]DGR�HP�WUrV�WySLFRV��1R�SULPHLUR��GLVFXWHP�VH�

DV�SUHPLVVDV�GD�FUtWLFD�PDU[LVWD�GR�GLUHLWR��GHOLPLWDQGR�D�EDVH�PHWRGROy�

JLFD�GR�WUDEDOKR�QHVVDV�HVWDFDV�GD�OLQKD�GH�SHVTXLVD�D�TXH�HVWi�YLQFXODGR�

$�LQYHVWLJDomR�DVVXPH�HP�VHJXLGD�²�HVWH�p�R�VHJXQGR�WySLFR�²�VXD�UH�

ODomR�FRP�RV�GLUHLWRV�VRFLDLV��FRP�GLiORJR�FRP�D�FRQWULEXLomR�GR�3URI��)OiYLR�

5REHUWR�%DWLVWD��SDUD�TXH�SRVVD�DSURYHLWDU�VHXV�UHVXOWDGRV�H��HYLGHQWHPHQ�

WH��VLWXDU�D�SDUWLU�GH�TXH�SRQWR�VH�LQDXJXUD�D�RULJLQDOLGDGH�GHVVD�FRQWULEXL�

ção,�para�os�Àns�de�eventual�cumprimento�dos�requisitos�do�doutorado.
/RJR�DSyV��FRP�LQVSLUDomR�QR�PpWRGR�GD�SHVTXLVD�UHDOL]DGD�SHOR�3URI��

-RUJH�/XL]�6RXWR�0DLRU�QD�FRQVWUXomR�GD�REUD�+LVWyULD�GR�GLUHLWR�GR�WUDEDOKR�

QR�%UDVLO��DFLPD�UHIHULGD��QR�WHUFHLUR� WySLFR�EXVFDP�VH�FRQWRUQRV��HP�GRLV�

FRUWHV� HSLVWHPROyJLFRV�� GH� XPD� KLVWRULFL]DomR�SRVVtYHO� GD� IRUPD� MXUtGLFD�

da�Previdência�Social�no�país.�Um�corte�tratando�da�justiÀcação�da�criação�
GD�LGHLD�GH�3UHYLGrQFLD�6RFLDO�H�RXWUR�VH�DSURYHLWDQGR�GH�XPD�+LVWyULD�GR�

'LUHLWR�3UHYLGHQFLiULR�TXH�FRQWHQKD�D�GHPRQVWUDomR�GR�SURFHVVR�GH�UHIRU�

PDV�TXH�D�HQYROYH��HP�DQiOLVH�TXH�WUDQVFHQGD�R�FRQWH~GR��FRQKHFLGR��GHVVH�

SURFHVVR�H�HQFRQWUH�D�HYROXomR�GD�IRUPD�MXUtGLFD�VXEMDFHQWH�DR�HQXQFLDGR�

GRV�GLUHLWRV�VRFLDLV�

�� 3$&+8.$1,6��(YJHQL��$�WHRULD�JHUDO�GR�GLUHLWR�H�R�PDU[LVPR�H�HQVDLRV�HVFROKLGRV������

������ 7UDGXomR� /XFDV� 6LPRQH�� &RRUGHQDomR�0DUFXV� 2ULRQH�� &RPLVVmR� 7pFQLFD��

$OEHUWR�$ORQVR�0XxR]��)OiYLR�%DWLVWD��-RUJH�/XL]�6RXWR�0DLRU��0iUFLR�%LOKDULQKR�

1DYH]��0DUFXV�2ULRQH��3DEOR�%LRQGL��6mR�3DXOR��6XQGHUPDQQ�������

��� 62872�0$,25��-RUJH�/XL]��+LVWyULD�GR�GLUHLWR�GR�WUDEDOKR�QR�%UDVLO��FXUVR�GH�GLUHLWR�

GR�WUDEDOKR��6mR�3DXOR��/7U��������Y�����SDUWH�,,�
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)HLWR�LVVR��DV�LGHLDV�HVWDUmR�RUJDQL]DGDV�SDUD�DGHQWUDU�DR�VHJXQGR�FD�

StWXOR��YLVDQGR�j�GHPRQVWUDomR�GD�DQDWRPLD�GD�SULYDWL]DomR�GD�3UHYLGrQFLD�

6RFLDO�� TXH�GHVYHOH��QHVWH�PRPHQWR�SUHVHQWH�� D� LQDXJXUDomR�GH�XP�QRYR�

PDUFR�KLVWyULFR�GD�IRUPD�MXUtGLFD�GD�UHODomR�SUHYLGHQFLiULD��FRP�XP�JLUR�

QD�UHODomR�PDWHULDO�TXH�D�VXVWHQWD�

���� �35(0,66$6�'$�&5Ì7,&$�0$5;,67$�'2�',5(,72

8P�DWULEXWR�GHWHUPLQDQWH�GR�SURMHWR�GH�FLYLOLGDGH�GD�VRFLHGDGH�RFL�

dental�contemporânea,�caracterizada�pela�aÀrmação�da�economia�capitalis�
WD��HP�FRPSDUDomR�FRP�DV�VRFLHGDGHV�SULPLWLYDV��EiUEDUDV�RX�PHGLHYDLV��p�

a�justiÀcação�da�ideia,�com�a�implementação�institucional,�do�discurso�de�
(VWDGR�'HPRFUiWLFR�GH�'LUHLWR��)XQGDGR�HP�RUGHQV�FRQVWLWXFLRQDLV�HVFUL�

tas,�com�o�Àm�preponderante�de�construção�da�segurança�social,�em�suas�
IHLo}HV�QRUPDWLYD�²�GH�VHJXUDQoD�MXUtGLFD�²�H�VRFLDO�²�GH�VHJXUDQoD�S~EOLFD�H�

VRFLDO��$�VHJXUDQoD��QHVVH�SURMHWR��p�XP�VtPEROR�GLVFXUVLYR�GD�SUHYLVLELOLGD�

GH�GDV�UHODo}HV�GRV�KRPHQV�HQWUH�VL��SHUDQWH�R�(VWDGR��TXH�FULDP�SDUD�QmR�

VHUHP�FRQVWUDQJLGRV�D�VH�UHODFLRQDUHP�GLUHWDPHQWH�HP�VXDV�FRQWUDGLo}HV��

diferenças�e�conÁitos�de�interesses)�e�a�natureza�(em�cujo�domínio�se�inves�
WHP���EHP�FRPR�GH�WRGRV�RV�HIHLWRV�PDWHULDLV�H�LPDWHULDLV�GHVVDV�UHODo}HV��

TXH� VH� SURGX]HP�H� UHSURGX]HP�HP� WRGD� H[SHULrQFLD� KXPDQD�� GLUHWD� RX�

LQGLUHWDPHQWH�

1D�H[SHFWDWLYD�GH�LQMXQomR�GDV�FRQGXWDV�KXPDQDV��HVVD�LGHLD�GH�SUH�

YLVLELOLGDGH�SURMHWDGD�FULD�R�GLVFXUVR�GR�'LUHLWR��H��FRP�DPSDUR�QR�SUHVVX�

SRVWR�GH�OHJLWLPLGDGH�SRSXODU�GRV�FRQWUDWRV�VRFLDLV�QDFLRQDLV��HVWDEHOHFH�VH�

R�PRGHOR�GR�(VWDGR�'HPRFUiWLFR�GH�'LUHLWR��2�SURMHWR�GH�SUHYLVLELOLGDGH�VH�

reÁete�em�toda�a�produção�normativa,�organizando�a�segurança�jurídica,�a�
VHJXUDQoD�S~EOLFD�H�D�VHJXUDQoD�VRFLDO�

2EHGHFLGDV�DV�UHJUDV�TXH�SHUSHWXHP�D�GLVSRVLomR�GH�WRGRV�RV�GLUHLWRV�

²�GRV�VXMHLWRV�GH�GLUHLWR��SRUWDGRUHV�GH�WtWXORV��VHQKRULRV�GH�SUHUURJDWLYDV�²��

OLPLWDP�VH�RV�SRGHUHV�GH�LQWHUIHUrQFLD�QDV�YLGDV��SDWULP{QLRV��SRGHUHV�H�OL�

EHUGDGHV�GDV�RXWUDV�SHVVRDV��2�GLVFXUVR�GR�SURMHWR�FLYLOL]DWyULR�SURPHWH�OH�

YDU�D�VRFLHGDGH�DR�HTXLOtEULR��SRUWDQWR��D�SDUWLU�GD�SUHWHQVmR�GH�VHJXUDQoD��

justiÀcado�na�criação�das�normas�jurídicas,�com�seus�fundamentos�de�va�
lidade�no�contrato�social�primitivo�e�com�eÀcácia�sobre�as�relações�sociais.

O�que�está�pressuposto�–�mas�não�se�expõe�–�na�justiÀcação�do�direito,�
SRU�PHLR�GD�WHRULD�GR�GLUHLWR�H�GR�HVWDGR�GH�GLUHLWR�PDMRULWDULDPHQWH�LQFRU�

SRUDGD�j�QRUPDOLGDGH��p�TXH�D�SURGXomR�H�D�DFHLWDomR�GH�QRUPDV�DFDEDP��

SRU�VL��PROGDQGR��UHSURGX]LQGR�H�SHUSHWXDQGR�DV�UHODo}HV�VRFLDLV��GLVWDQ�

FLDQGR�VH�WDQWR�GH�VHXV�FRQWH~GRV�TXDQWR�GRV�IXQGDPHQWRV�D[LROyJLFRV�GH�

suas�justiÀcações�originárias.�Sem�atenção�a�esta�última�feição,�desenvolve�
�VH�YDVWD�SURGXomR�MXUtGLFD�VXERUGLQDGD�D�HVVD�WHRULD�GR�GLUHLWR��LQH[RUDYHO�

PHQWH�SDXWDGD�QR�QRUPDWLYLVPR��GH�tQGROH�SRVLWLYLVWD��HP�TXH�VH�HQFHUUD�
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1D�H[SHULrQFLD�EUDVLOHLUD��SRU�H[HPSOR��DVVXPH�VH�D�&RQVWLWXLomR�GD�

5HS~EOLFD�FRPR�IRQWH�GR�GLUHLWR�H��DWR�FRQWtQXR��LQDXJXUD�VH�D�GLVSXWD�GH�

QDUUDWLYDV�VREUH�D�GHQVLGDGH�QRUPDWLYD�GH�FDGD�FHQWtPHWUR�GH�VHX�FRQWH~�

do.�Essa�disputa�se�opera�nos�conÁitos�de�interesses�dos�ambientes�legisla�
WLYR�H�MXULVGLFLRQDO��FXMD�PHGLDomR�UHFHEH�SURIXQGDV�LQYHVWLJDo}HV�WHyULFDV�

da�Constituição�e�da�Democracia,� com�autoridade�discursiva�reÁetida�na�
UHODomR�PXWXDOLVWD�TXH�VH�FRQVWUyL�HQWUH�D�MXULVGLomR�FRQVWLWXFLRQDO�H�D�DFD�

GHPLD�FRQVWLWXFLRQDOLVWD��DVVXPLQGR�VH�VHXV�DWRUHV�FRPR�SURWDJRQLVWDV�~O�

timos�de�todos�os�assuntos�e�pretensos�construtores,�enÀm,�das�estacas�do�
SUySULR�FRQWH~GR�GR�GLUHLWR�

1HVVD�GLQkPLFD��D�WHQVmR�HQWUH� WHRULDV�KHUPHQrXWLFDV�TXH��HP�VHXV�

GLVFXUVRV�� DFUHGLWD�VH� SURPRYHU� R� GHVHQYROYLPHQWR� HFRQ{PLFR�� SRU� XP�

ODGR��RX�DV�JDUDQWLDV�VRFLDLV��GH�RXWUR�²�HP�~OWLPD�DQiOLVH�D�WHQVmR�GH�LQWH�

UHVVHV�SRU�H[FHOrQFLD��GDGR�R�SDSHO�GR�(VWDGR�QD�PHGLDomR�GHVVHV�LQWHUHV�

VHV��FRP�UHGLVWULEXLomR�GH�ULTXH]DV�GLUHWDPHQWH�SURSRUFLRQDO�j�LQWHUYHQomR�

TXH�SURPRYD�QDV�UHVSHFWLYDV�SROtWLFDV�S~EOLFDV�²��DFDEDP�UHFRUUHQGR�j�SD�

rametrização�constitucional�para�justiÀcação�dos�respectivos�discursos.
1HVVH�FRPSDVVR��DVVXPHP�UHFXUVRV� OLQJXtVWLFRV�FXMD�FRPSOH[LGDGH�

SURJULGH� QD�PHGLGD�GD� HYROXomR� GHVVD�GLVSXWD� GH� QDUUDWLYDV�� TXH� D� HVWH�

SRQWR��HP�VXD�IDFH�WHyULFD��Mi�VH�RFXSD�GR�SUySULR�PpWRGR�GH�FRQIRUPDomR�

GD�GLVSXWD�GH�QDUUDWLYDV��QD�OHJLWLPDomR�DFDGrPLFD�H�QR�GLiORJR�HQWUH�OH�

JLVODWLYR�H�MXGLFLiULR��FRPR�FRQGLomR�H�SRVVLELOLGDGH�GD�FRQVWUXomR�GH�XP�

DPELHQWH��DVVLP�GLWR��GHPRFUiWLFR���

$�&RQVWLWXLomR�� QD� VXD� VXSRVWD� LQVSLUDomR� VRFLDO�� H� RV� YDORUHV� KX�

PDQLVWDV� TXH� IXQGDP� D� RUGHP� LQWHUQDFLRQDO� GH� GLUHLWRV� ²� D� 'HFODUDomR�

,QWHUQDFLRQDO�GH�'LUHLWRV�+XPDQRV��R�3DFWR�,QWHUDPHULFDQR�GH�6DQ�-RVp�GD�

&RVWD�5LFD�H�D�&RQVWLWXLomR�%UDVLOHLUD�GH������²��VmR�WH[WRV�FRP�SUHWHQV}HV�

QRUPDWLYDV�PROGDGDV�SHOD�PHVPD�PDWUL]�� SHOD�PHVPD� IRUPD� MXUtGLFD�� DR�

FULDUHP�GLUHLWRV�H�SUHUURJDWLYDV�GDV�SHVVRDV�HP�IDFH�GH�VHXV�FRQFLGDGmRV�H�

GH�VHXV�(VWDGRV�

&RP�LVVR��D�GLVSXWD�GH�QDUUDWLYDV�VH�FRQIRUPD�VREUH�R�FRQWH~GR�²�VR�

bre�a�deÀnição�de�extensão,�possibilidades�e�limites�–�do�direito,�aÀrmando�
maior� ou�menor� eÀcácia� a� toda� e� cada�norma� em� conÁito� em� função�da�
PDLRU�RX�PHQRU�GHQVLGDGH�QRUPDWLYD�TXH�VH�UHFRQKHoD�QR�WH[WR�FRQVWLWX�

FLRQDO��GDGD�D�SRVLomR�SDUD�HOH�SRVWXODGD�QD�KLHUDUTXLD�QRUPDWLYD�GD�H[H�

JHVH�SURSRVWD�SHOD�WHRULD�SRVLWLYLVWD�GR�GLUHLWR�

��� É�o�signiÀcante�“~OWLPD�SDODYUDµ��QD�WHRULD�GR�GLiORJR,�uma�das�justiÀcações�ÀlosóÀcas�
GD�WHRULD�GD�GHPRFUDFLD�GHOLEHUDWLYD��FRP�YDULDo}HV�QD�WHRULD�GD�GHPRFUDFLD�SRSXODU�

e� outras� expressões� soÀsticadas� da� teoria� constitucional.� MENDES,� Conrado�
+�EQHU��'LUHLWRV�IXQGDPHQWDLV��VHSDUDomR�GH�SRGHUHV�H�GHOLEHUDomR��6mR�3DXOR��6DUDLYD��

�����
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1HVVD�GLQkPLFD��PHVPR�DV�LGHLDV�GH�GHIHVD�GD�GHPRFUDFLD��GD�FRQV�

WLWXLomR��GRV�GLUHLWRV�VRFLDLV��GDV�JDUDQWLDV�LQGLYLGXDLV��HP�VXDV�IHLo}HV�SUR�

JUHVVLVWDV� RX�KXPDQLVWDV�� FRQWLQXDP� VXMHLWDV� D� XP�PROGH� TXH�JDUDQWH� D�

UHSURGXomR�GDV�IHLo}HV�QRUPDWLYDV�GD�PDWUL]�GH�SUHUURJDWLYDV�H�VXMHLo}HV�

�WLWXODULGDGHV�D�VHUHP�REVHUYDGDV�VRE�SHQD�GH�FRHUomR�HVWDWDO���TXH��HP�~O�

tima�análise,�não�necessariamente�realizam�as�ideias�de�igualdade�que�aÀr�
PDP�HP�VXD�RULJHP��3HOR�FRQWUiULR��GH�PRGR�URWLQHLUR�DV�GHQHJDP�

$�GLVWkQFLD�TXH�VH�FULD�HQWUH�D�DEVWUDomR�MXUtGLFD�²�DLQGD�TXH�HYHQWX�

DOPHQWH�HP�VXD�ERD�YRQWDGH�GLVFXUVLYD�²�H�D�UHDOLGDGH�HVWUXWXUDO�GH�FRQIRU�

PDomR�GDV�UHODo}HV�PDWHULDLV�GH�GHVLJXDOGDGH��FXMD�UHSURGXomR�p�JDUDQWLGD�

SRU�HVVH�PROGH�²�D� IRUPD� MXUtGLFD�HP�VL�²��p�REMHWR�GD�FUtWLFD�PDU[LVWD�GR�

GLUHLWR�� OLQKD�GH�SHVTXLVD� FRP�TXH� HVWH� OLYUR�GLDORJD� HP� VXDV�SUHPLVVDV�

PHWRGROyJLFDV�

&RPR�UHIHULGR�DFLPD��R�PDUFR�HSLVWHPROyJLFR�GHVVD�OLQKD�GH�SHVTXLVD�

p��HP�UHODomR�j�FUtWLFD�GD�WHRULD�GR�GLUHLWR��D�SURGXomR�GH�(YJHQL�3DFKXNDQLV��

TXH�SDVVDPRV�D�VLWXDU�QHVWH�SRQWR��1R�HQVDLR�´3DUD�XP�H[DPH�GD�OLWHUDWXUD�

VREUH�D�WHRULD�JHUDO�GR�GLUHLWR�H�GR�(VWDGRµ����GH�������3DFKXNDQLV�HQIUHQWD�H�

H[S}H�j�FUtWLFD�RV�FRQFHLWRV�IXQGDPHQWDLV�H�D�SUySULD�HVWUXWXUD�GD�WHRULD�GH�

+DQV�.HOVHQ��3DUD�3DFKXNDQLV��DV�FRQVWUXo}HV�SURSRVWDV�SRU�.HOVHQ

[...]�são�tão�artiÀciais,�paradoxais�e,�sobretudo,�sem�vida�que�elas�diÀcilmente�
SRGHULDP�HQFRQWUDU�XPD�DSOLFDomR��PHVPR�QD�UHGX]LGD�HVIHUD�GD�GRJPiWLFD�
MXUtGLFD��R�PpWRGR�GH�.HOVHQ�FRQGX]�SDUD�R�ODGR�FRPSOHWDPHQWH�RSRVWR�DR�
de�uma�concepção�verdadeiramente�cientíÀca�do�direito�e�do�Estado���

$�LPSRUWkQFLD�GR�SRVLFLRQDPHQWR�GH�3DFKXNDQLV�HP�UHODomR�j�REUD�

GH�.HOVHQ�WHP�DR�PHQRV�GXDV�IHLo}HV��SULPHLUR��D�SURSRVLomR�GH�XPD�FUtWLFD�

IXQGDPHQWDGD� j� WHRULD� TXH�HVWUXWXUD�R�GLUHLWR� OLEHUDO�GR� VpFXOR�;;�� SUR�

PRWRUD�GDV�LGHLDV�GH�OLEHUGDGH�H�VHJXUDQoD�MXUtGLFD�FHQWUDGDV�QDV�LGHLDV�GH�

FRQWUDWR��IDPtOLD�H�SURSULHGDGH��LGHLDV�HVWDV�TXH�DSUHVHQWDP�UHVSRVWDV�SDUD�

uma�possibilidade�de�justiÀcação�normativa�para�paciÀcação�e�perpetuação�
GDV�UHODo}HV�GH�VXMHLomR�H�GHVLJXDOGDGH�HQWUH�DV�SHVVRDV��VHJXQGR��R�IDWR�GH�

HVVD�IXQGDPHQWDomR�WUDQVSRU�SDUD�R�GLUHLWR�D�FUtWLFD�PDU[LVWD�GD�HFRQRPLD�

H�GD�VRFLHGDGH��DWp�HQWmR�SUHSRQGHUDQWHPHQWH�IRFDGD�QDV�UHODo}HV�PDWHULDLV�

KDYLGDV�HQWUH�SURSULHGDGH��FDSLWDO�H�WUDEDOKR�

3DUD�3DFKXNDQLV��Ki�XP�GLVWDQFLDPHQWR�HQWUH�D�UHDOLGDGH�H�D�DEVWUD�

omR�TXH�UHVXOWD�GDV�SURSRVLo}HV�GH�.HOVHQ��3DUD�HOH��D�REUD�GH�.HOVHQ� >́���@�

QmR�VH�SRGH�FDUDFWHUL]DU�GH�RXWUR�PRGR�TXH�QmR�FRPR�XPD�UXSWXUD�FRP�D�

��� 3$&+8.$1,6��(YJHQL��$�WHRULD�JHUDO�GR�GLUHLWR�H�R�PDU[LVPR�H�HQVDLRV�HVFROKLGRV������

���������S������H�VV�

��� ,GHP��,ELGHP��S������
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UHDOLGDGH�HP�SURO�GD�SXUH]D�OyJLFD�GR�REMHWRµ����.HOVHQ��QD�WHQWDWLYD�GH�VX�

SHUDU�RV�IXQGDPHQWRV�GR�GLUHLWR�QDWXUDO�PHGLHYDO��DFDERX�SRU�UHFULi�ORV���

$�GLVWkQFLD�HQWUH�R�GLUHLWR�H�D�UHDOLGDGH�p�XP�HOHPHQWR�FHQWUDO�GD�FUt�
WLFD�SDFKXNDQLDQD�GD�IRUPD�MXUtGLFD��3DUD�HOH��´.HOVHQ�HVFDYD�XP�YHUGDGHL�
UR�DELVPR�OyJLFR�HQWUH�R�VHU�H�R�GHYHU�VHU�H�YHGD�DR�MXULVWD�TXDOTXHU�DFHVVR�
GR�PXQGR�GDV�QRUPDV�DR�PXQGR�GD�UHDOLGDGHµ��8WLOL]D�FRPR�H[HUFtFLR�RV�
H[HPSORV�GRV�FRQFHLWRV�NHOVHQLDQRV�GH�YRQWDGH�H�GH�SHVVRD�

$VVLP��SRU�H[HPSOR��DR�H[DPLQDU�R�FRQFHLWR�GH�YRQWDGH��TXH�GHVHPSHQKD�

um�papel�signiÀcativo�na�teoria�GR�GLUHLWR��.HOVHQ�QRV�OHYD�j�FRQFOXVmR�GH�
TXH�DV�YLYrQFLDV�SVtTXLFDV�YHUGDGHLUDV�QmR�YrP�DEVROXWDPHQWH�DR�FDVR��TXH�

HODV�QmR�VmR�HVVHQFLDLV��TXH�VmR� LUUHOHYDQWHV��TXH� MXULGLFDPHQWH� D�YRQWDGH�

H[LVWH� FRPR�XPD�FRQVWUXomR�SDUWLFXODU�GH� LPSXWDomR�� RX�VHMD��QRYDPHQWH�

FRPR�XPD� FRQVWUXomR�SDUWLFXODU�GH� LPSXWDomR�� RX� VHMD�� QRYDPHQWH� FRPR�

XPD�FRPELQDomR�GDV�QRUPDV�TXH�GHVLJQD�HP�TXH�FDVRV�HVVD�RX�DTXHOD�DomR�

GHYH�VHU�DWULEXtGD��́ LPSXWDGDµ��D�HVVD�RX�DTXHOD�SHVVRD��2�SUySULR�FRQFHLWR�GH�

SHVVRD��GH�PDQHLUD�H[DWDPHQWH�LJXDO��QmR�SRVVXL��QD�RSLQLmR�GH�.HOVHQ��QDGD�

HP�FRPXP�QHP�FRP�R�FRQFHLWR�ELROyJLFR��QHP�FRP�R�FRQFHLWR�SVLFROyJLFR�GH�

indivíduo.�Juridicamente,�a�“pessoa”�nada�mais�é�que�a�personiÀcação�das�
QRUPDV�TXH�D�HOD�VH�UHIHUHP��'HVHQYROYHQGR�FRP�FRHUrQFLD� OyJLFD�DV�VXDV�

posições�iniciais,�Kelsen�chega�à�plena�identiÀcação�do�Estado�e�da�ordem�
QRUPDWLYD�FRPR�XP�WRGR���

1HVVD� WRDGD�� VHJXQGR�3DFKXNDQLV��.HOVHQ� WUDQVS}H�D� OyJLFD�SDUD� D�

justiÀcação�do�poder�e�do�Estado�em�função�não�de�sua�essência�e�da�ex�
SUHVVmR�UHDO�GH�GRPLQDomR�H�VXMHLomR�SRU�FLGDGmRV�H�SRYRV�YL]LQKRV��SRU�

exemplo,�mas�pela�própria�aÀrmação�jurídica�(abstrata)�de�sua�existência:

2� SUySULR� FRQFHLWR� GH� XP� SRGHU� VXSUHPR� GHQWUR� GH� XPD� GHWHUPLQDGD�

VRFLHGDGH�Vy�SRGH�VHU�LQWHUSUHWDGR�GH�PRGR�QRUPDWLYR��1D�RUGHP�UHDO�GRV�

IHQ{PHQRV�� WDPSRXFR� VH�SRGH�GHVFREULU� R� SRGHU� VXSUHPR�� DVVLP� FRPR� D�

FDXVD� SULPHLUD�� 'HIHQGHQGR� XPD�REMHWLYLGDGH� SXUDPHQWH�PHQWDO�� HWpUHD��

por�assim�dizer,�do�Estado,�Kelsen�aparta-se�até�das�opiniões�que�identiÀcam�
R� (VWDGR� FRP� D� LGHRORJLD� GR� (VWDGR�� FRPSUHHQGLGD� FRPR� XP� IHQ{PHQR�

GH� RUGHP� SVLFROyJLFD�� 3RLV�� SDUD� HOH�� DV� YLYrQFLDV� FRQFUHWDV� GDV� SHVVRDV��

VXEPHWLGDV�j�OHL�GD�FDXVDOLGDGH��HVWmR�VHSDUDGDV�SRU�XP�DELVPR�OyJLFR�GD�

��� 3$&+8.$1,6��(YJHQL��$�WHRULD�JHUDO�GR�GLUHLWR�H�R�PDU[LVPR�H�HQVDLRV�HVFROKLGRV������

���������S������

��� ´(QTXDQWR�R�SRVLWLYLVPR�MXUtGLFR�VXUJLX�QD�OXWD�FRQWUD�R�GLUHLWR�QDWXUDO�H�HQ[HUJRX�

VXD�SULQFLSDO�WDUHID�QD�DQLTXLODomR�GRV�~OWLPRV�UHVTXtFLRV�GHVVD�GRXWULQD��.HOVHQ��

que�se�considera�um�continuador�e�Ànalizador�dessa�luta�pelo�positivismo�jurídico,�
em�suas�conclusões�Ànais,�descamba�para�esse�mesmo�direito�natural,�já�cem�vezes�
UHGX]LGR�D�FLQ]DV�µ�,GHP��,ELGHP��S������

��� ,GHP��,ELGHP��S������
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